REGULAR MEETING OF THE EAST BAY CHARTER TOWNSHIP

PLANNING COMMISSION

Tuesday, February 5, 2008 6:30 p.m.

East Bay Charter Township Hall

1965 N. Three Mile Road

Traverse City, MI 49686

Present:
Planning Commission Members Mike Nickels, Ted Hentschel, Judy Nemitz, Robert Tubbs and Jim McDowell.  Beth Friend arrived at 6:35pm.
Absent and Excused:
Commissioner Kevin Endres

Also Present:
Township Attorney Peter Wendling, Recording Secretary Anne Wendling, Jay Kilpatrick, Planner from Williams & Works; Leslie Couturier, Deputy Zoning Administrator.

 Seven (7) guests were in attendance.

1.
Call to Order:  Chairman Nickels called the meeting to order at 6:31p.m.

2.
Roll Call:  Roll was called by the Recording Secretary.

3.
Review for Conflict of Interest:
There were no conflicts of interest reported.

4.
Approval of the Agenda:
A motion was made by Tubbs and seconded by  McDowell.  The motion carried unanimously.  
5.
Approval of the Minutes: Nemitz made a motion to approve the January 8, 2008 regular meeting minutes with the following change.  #6 Public Input shall now read, “Steve Largent commented on the Grand Vision . . . “.  Hentschel        seconded the motion and the motion carried.   
6.
Public Input:  None at this time
A.
Township Board:  
No report at this time
B.
Appeals Board: 
No report at this time.

C.
Planners Report:  
No report at this time.
D.
ZA Report:

Couturier is placing the letter from Theresa Carey, which is in front of the commissioners, on the joint meeting agenda.  The Whitewater Township Master Plan draft is in front of commissioners and if anyone has any comments, he/she should make sure Couturier gets them.  
E.
Attorneys Report:
No report at this time.
F.
Correspondence:
In packets.
8.
New Business:


A.
Honor State Bank; Request for Second Extension of Site Plan Review 



2-06; Art Jeannot, President, CEO of Honor State Bank

Nickels reported that the original site plan was approved for Honor State Bank to be placed in the Oleson’s Plaza and that this is the second request for an extension.  Phil McPherson was in attendance from Honor State Bank and he stated that the request for another extension was because of the poor economy.  Couturier stated that if the permit was obtained before February 2009, there would not need to be a third request for an extension.  Tubbs stated that despite not having a hard and fast rule on the books, the commission casually decided that two extensions would be allowed.  Hentschel moved to approve Honor State Bank’s request for a Second Extension of Site Plan 2-06 for one year subject to the previous conditions and amendments of the project.  Friend supported the motion and the motion carried unanimously.  

B.
Lakes Overlay; Attorney Review; Peter Wendling


Township Attorney Wendling stated that he reviewed several rules and ordinances in regards to the Lakes Overlay District.  He placed his recommendations in a memo dated February 1, 2008.  Wendling stated that he also reviewed Kilpatrick’s memo as well.   Wendling stated that this type of zoning is indeed legal.  Wendling discussed the fact that Grand Traverse County does have a soil erosion ordinance in place as well as a stormwater runoff ordinance via contract. Wendling stated that a charter township does have to option to pass stricter standards on its own under with respect to part 91 regulations which could be enforceable through a police power ordinance or by including it in a zoning ordinance. He made the commissioners aware that by law, the MDEQ would ask questions regarding enforcement of such an ordinance or ordinance amendment to ensure it was being handled properly and also require evidence of the Township’s ability to administer such an ordinance.  Wendling stated that a contract with a person qualified to back up such regulations would be needed since the enforcement and regulation is normally beyond what a zoning enforcement officer would handle.  Wendling stated that his recommendation in this matter would be for the township to reference the county soil erosion ordinance  in its ordinance and require that a permit will only be granted once county permits are in place or a letter is provided by the county stating that a permit or permits is/are not required. Friend inquired what an applicant needed to show at the present time.  Couturier stated that the current zoning ordinance already states that county permits must be in place before a land use permit is issued and that this change would require an applicant to also provide written documentation from the county to affirm that a soil erosion permit and/or stormwater runoff permit is not needed on any given property, if that is the case.  

Wendling discussed possible ordinance language for the Lakes Overlay District. He stated that with respect to the regulations itself, the township already has required setbacks in the Lakes Area district regardless of the size of the proposed development.   Special requirements could be put into place in the Lakes Overlay district for all proposed developments such as limiting clear cutting of trees; limiting earth change for construction purposes; allowing no impervious surfaces within the setback from the mean high water mark; and placing restrictions regarding the cutting of vegetation within this setback area.  Slopes could also be regulated as well.  Wendling stated that the township could provide a definition of the ordinary high water mark since there was no definition in the ordinance at the present time.  Wendling reiterated that the township could have greater regulations under its own zoning authority but should not seek to duplicate what was in place under the county ordinances.  He suggested that the ordinance contain a provision requiring the township engineer to make a determination based on standards set forth in the ordinance on whether the site requires additional site plan review for environmental factors by the planning commission.  If required, the planning commission would then review the development through site plan review which would include special standards. Friend wanted to ensure that there was going to be a set of standards for the township engineer to follow and Wendling stated yes and that some standards were already set forth by Kilpatrick in his memo containing the draft ordinance provisions dated May 17,2007.        Wendling stated that any decision would be appealable to the ZBA.  Also, if a case was appealed to circuit court, any case with proven findings of fact would almost always be upheld by the court. McDowell asked if this would be a special use or a site plan review and Wendling stated that it was more advantageous to have such standards as part of a site plan review.  

Wendling went on to say that he also reviewed the regulation of docks.  He stated that it could be done by either a police power ordinance or a zoning ordinance.  He stated that there was nothing in the current ordinance which regulated docks. 


Time of sale inspections was also reviewed by Wendling and he determined that it could be handled through a police power or zoning ordinance.  He reviewed the law regarding the application of this ordinance in other areas of the state.  Friend stated that she asked Long Lake Township about their proposed dock and time of sale ordinances 
and Long Lake Township officials reiterated that and East Bay should have a basis for and a reason to do ordinances of this type.  Kilpatrick stated that inspections would need to be done privately and that he thought such a requirement would be better enforced under a police power ordinance.  He also stated that Long Lake Township intends to regulate their entire township, while East Bay may want to regulate only the Lakes Overlay District.   Wendling stated that such an ordinance could work if it were in the Lakes Overlay District only and that many property owners would not want regulation in the entire township.  Kilpatrick thought such a change might be publicized through real estate agents and making sure that the public knows of the change.   Hentschel asked how the regulations would be activated in a zoning ordinance – what would be the “trigger”? Tubbs inquired regarding the punishment if there was non-compliance with such an ordinance.  Wendling stated that there would be court action through civil infractions or a complaint for injunctive relief. Administrative search warrants may be needed to allow people onto property if permission by the owner or renter was not granted.  Hentschel stated that there are many 50 foot lots around the lake and wanted to know what would happen if there were absolutely no room for a new septic system.  Kilpatrick stated that there were options such as a mound system or a holding tank.  McDowell inquired what would happen if there was a septic system that clearly was not working.  Hentschel asked if problems in a sewer system could be checked for ahead of time.  Kilpatrick said that it was possible.  Wendling stated that the sale of the waterfront property would trigger the burden of proof on the owner and does the township have the time and resources to monitor all of these sales?  He went on to say that the township should not act as a police force.  Hentschel asked if there could be a time minimum so that in case a property changed hands twice in a period of six months this requirement could be waived.  Wendling stated that if property was kept in the same family after the death of the record owners, the family still had to file a transfer affidavit with the township for tax purposes. This could be considered a “transfer” under the ordinance triggering an inspection if the ordinance defined “transfer” to include this scenario under the ordinance. 


Another thing that the township asked Attorney Wendling to review was the requirement of an open space design in the site plan. Wendling stated that under the zoning enabling act, open space designs could not be mandated.  He said that the township could not use incentives to steer applicants towards this type of design. Wendling reiterated that if the township wants to look at environmental impact, it could do so with a report from the township engineer as required under an overlay district to determine if further scrutiny from the planning commission was needed.  The township could also require this type of review for all proposed developments, including a single family home or when two or more residential structures or sites are proposed.  Wendling stated that Kilpatrick’s draft ordinance contained stricter requirements for larger parcels, but that it would be better to apply the more stringent standards for developments consisting, at the least, of two or more residential sites.  

Nickels asked the other commissioners where they wanted to go with this proposed ordinance.  Kilpatrick stated that he would rewrite his draft ordinance to incorporate Wendling’s legal review. Wendling said that policy can be made together regarding the direction of this ordinance at the joint meeting on February 26th.  Wendling and Kilpatrick stated that they could provide a memo with bullet points on the important issues for the board and the commissioners to make it easier to see how far this draft ordinance has come and what still needed work. (Tubbs left at 7:32pm)  Wendling stated that a permit could be issued for bringing in sand, but that most ordinances do not allow bringing in sand as fill near the water.  

C.
Structure Definition Amendment; Review of Verbiage, Discussion, and Set Public Hearing Date; Jay Kilpatrick



Planner Kilpatrick stated that the ZBA interpreted the definition of “structure” correctly. In his memo dated January 22, 2008, the new verbage is shown in the highlighted area. Kilpatrick stated that the next step was to set up a public hearing date for the proposed amendment.   Hentschel moved to have a public hearing on the proposed change at the next Planning Commission meeting scheduled for March 4, 2008. The motion was seconded by McDowell.  The motion carried unanimously.

D.
Master Plan Supplement; Discussion; Jay Kilpatrick


Kilpatrick stated that there was not much to report regarding the master Plan Supplement and that any further discussion would be taking place at the February 26th joint meeting.  Kilpatrick also stated that there were many steps left before officially adopting the Master Plan Amendments which included township board review, distribution to other townships, a comment period, a public hearing and final approval by the township board. Friend asked what was going to be on the agenda for the joint meeting and also asked Planner Kilpatrick for a bulleted list of possible changes and discussion points on the master plan update to make it easier for discussion purposes.
Public Comment:
 
  9.
Old Business:  None
10.
Adjournment: Chair Nickels adjourned the meeting at 7:47p.m.
Anne Wendling

Recording Secretary

Approved 03/04/2008, w/amendments as noted.
� Text amended 3/4/08
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