Special Meeting

Of the

East Bay Charter Township Zoning Board of Appeals

TUESDAY       APRIL 15, 2008        Township Hall       6:30 pm.

Board members Present: Dale McAllister, Ted Hentschel, Dave Houseman, Pete Hembrough, Carl Studzinski
Also Present:  Louis Minkoff, Peter Wendling, Ed Roy, Gary Ford, Anne Wendling (Recording Secretary)

Seven (7) members of the public also in attendance.


1.
Call Meeting to Order.  Chair Houseman reconvened the meeting at 6:41pm.
   
2.  
Roll Call.  Roll was called by the recording secretary.

3. 
Review for Conflict of Interest – none presented
   
4.  
Approval of the Agenda.  McAllister moved to approve the agenda. Studzinski seconded the 



motion and the motion carried unanimously.

5.
Approval of the Minutes.  There were no minutes presented for approval at this time. 
      
6.  
Public Input (other than agenda items).  None at this time.
   
7.  
New Business.



A.
Appeal Request 4-08; Louis Minkoff:  Public Hearing & Action on a parcel of land 




commonly known as 2402 Pinehurst Trail, Traverse City, property identification number 




28-03-590-005-00, in the Lakes Area LA zoning district.    The request is to maintain a 




previously built 36’ x 24’ two story detached garage.  The specific request is for a 5.9’ 




variance from the easterly side lot line resulting in a 4.1’ setback from the easterly side 




lot line.  The minimum side yard setback in the LA zoning district for an accessory 




structure is ten feet (10’).  

EXHIBITS

1.
East Bay Township Master Plan

2.
East Bay Township Zoning Ordinance

3.
March 10, 2008 application for variance filed by Mr. Minkoff through his attorney Gary Ford 

4.
Survey by Mitchell & Associates dated 6-28-2004

5.
Survey/Site Plan dated December 1, 1997 Mitchell & Associates

6.
Variance Application, Notice and Minutes of East Bay Township ZBA, hearing date 8-12-2003

7.
Letter dated August 19, 2004 from Bruce Orttenburger, East Bay Township’s Zoning Administrator at the time to Applicant Minkoff

8.
Garage Setbacks and location prepared by Elmer’s Engineering.
9.
Land Use Permit #12855 issued 11-20-2003

10.
Application for variance dated August 23, 2004 by Applicant Minkoff

11.
Minutes of regular meeting East Bay Township ZBA dated September 14, 2004

12.
Application for variance dated June 15, 2005

13.
Minutes of East Bay Township ZBA dated June 28, 2005 

14.
Joint Order Concerning Motions dated March 21, 2008

15.
Notice of April 15, 2008 ZBA hearing with the attachments and staff report 

16.
Materials and suggested findings of fact with exhibits and attachments provided by attorney Ford on behalf of Applicant Minkoff dated April 8, 2008 

17.
Letter with suggestions and findings of fact with attachments provided by attorney Roy on behalf of Applicant’s neighbor, Suska dated April 11, 2008

A.
Court Transcripts from Attorney Roy

B.
Map admitted by Attorney Roy

C.
As-built locations on Minkoff Property map admitted by Attorney Roy

D.
1997 survey of Minkoff property map admitted by Attorney Roy

E.
Letter from Minkoff to Ruthkowski admitted by Attorney Roy




Chairman Houseman asked Township Attorney Wendling to give the board some 



guidance on the matter.  Wendling told the board to base their decision on findings of 
fact.  He stated that he drafted some findings of fact for the board’s use. Wendling stated that the board could also consider and use the findings provided by attorneys Ford and Roy or they could come up with some on their own.  The record in this matter will include all materials relating to the variance request including all the exhibits in front of the board.  Wendling explained to the board that if they find there is not enough information on which to base a decision at this time, the board could certainly table the matter and address it at a subsequent meeting after taking a closer look at the information. Wendling explained that there is a court order on this matter to take into 




consideration as well.  The court order states that the variance does not apply to this 




particular building as it was built.  Therefore, Minkoff is requesting a variance for the 




building that he did build.  The variance originally granted is for a variance on the 




original site and Wendling stated that since that original site was never built on, that 




variance is still outstanding.  The information provided to the zoning board of appeals  



resulting in the present garage was not what was presented to the zoning board of appeals 

in the first place.  Wendling reminded board members to try and base their decision on the physical features of the property and the dimensions of the property rather than focusing on the existing garage.  He said dimensional variances are not granted often and that the board needed to make a decision based only on factors related to the land and configuration of the lot – not emotions or other things.  Hentschel asked where a site survey was in this case and remarked that the only thing the board had was a court order on an easement.  Wendling said that the board may find that it needs more information and drawings to make a decision.   

Applicant Louis Minkoff stated that when he asked for the original variance, he met with Deputy Zoning Administrator Leslie Couturier and gave her his application.  Leslie told him he needed a sketch and Minkoff stated that he had a problem with freehand drawing, but did the best he could.  Minkoff stated that when the zoning board came to the site to see where the garage was to be built, there were stakes for all corners and ropes placed on the hills indicating excavation.  Minkoff said that the drop from the present parking area to the door of the house is 8-10 feet and that fill would be needed and many trees would have had to be taken down.  Minkoff stated that he suggested putting the garage where it now stands.  Minkoff stated that he had a survey done as well and the survey showed that the southwest corner of the garage was 11 inches off into the variance.  Minkoff claimed that all parties were aware of where he intended to build the garage.  He stated that he made a paper error and he didn’t consider it important at the time. Minkoff said the error continued when Couturier tried to straighten out the drawing and help.
Attorney for Louis Minkoff, Gary Ford, stated that there were many things to consider with this variance request.  He stated that due to the incorrect location of the garage, his client was back to square one with a variance.  Ford said that there were a number of options that Judge Powers provided in the court order and one was for the board to grant a variance for the garage to remain as is with a five foot variance.  Ford said that this is what is being requested by his client. Ford gave some historical background of the Minkoff matter in his memo dated April 8, 2008 and discussed that background with the board.  Ford explained that there was only one place for any storage facility and that the garage was placed on the only flat area on the lot.  Ford stated that a 36’ garage was originally approved because it met ordinance criteria given the topographical issues with the lot.  Ford then went through his own findings of fact in his memo dated April 8, 2008 (Exhibit 16) which outlined to the board that the variance requested by Minkoff meets the seven conditions for a variance request and also meets two special conditions; one being exceptional topographical conditions and the other being the preservation of a substantial property right.  Ford stated that this is a classic dimensional variance problem because the Minkoff property has issues with the way it is configured.  As far as a self-created problem, Ford asked the board to consider topographical issues, not self created issues.  In the procedure of obtaining a permit, Ford said that Minkoff was not exact and now his inexactness is coming back to Mr. Minkoff.  Ford asked the board to consider why Minkoff would put all the stakes in and say the actual building was going to be further down the hill.  Ford stated that there would have been no benefit to Mr. Minkoff in doing such a thing.  Ford stated that an error on the first drawing was multiplied by yet another drawing.  Ford said that this problem exists because of topography and it was an unfortunate situation that the drawing got messed up and Mr. Minkoff is here asking the board to help replace what he got before. Ford claimed that the variance request does meet the requirements of the standards for granting a variance sufficient to allow the garage to stay in its current location.  
Ed Roy, attorney for the Suska family, addressed the board and asked them to turn the clock back to what the property looked like before the garage was placed on the property and asked the board if they saw a drawing and the large retaining wall set into the hillside, would they have made the same decision.  Roy said that the board needs to begin anew with a clean slate and given the facts and the property, asks the board if they would approve a three stall garage in the location as placed on the property right now. Roy stated that the problem is self-created by Minkoff and Minkoff wants to have the garage and the property he sued for. Roy claimed that the facts of the case have not changed since three board members voted “no” on three previous occasions.  He said that for the Suska family, all was well until a garage was proposed on the Minkoff property and does not think that his clients should have to put up with four variance requests regarding the same property.  Roy pointed out that Minkoff said that the contractors put the garage in a different place, but in depositions, Minkoff has stated otherwise. (Roy gave board members two pages of transcripts from the court admitting Exhibit A) Roy told board members that Minkoff had prior experience in preparing site plans for the State of Michigan.  Referring to Mr. Ford’s map exhibit, Roy said that Minkoff’s drawing only touches the location of the flat area with a parking area.  Roy claimed that Minkoff had room on the flat area even given topography, for a garage and a parking area.  (Roy admitted a map showing flat area as Exhibit B)  Roy also handed the board members Exhibit C which gave as built locations of the garage on the Minkoff property.   Roy stated that no excavation into the hillside would have been required for the originally approved garage location.  Roy stated that Judge Powers found that the garage was built 20-31 feet south of where it was supposed to be and challenged board members to remember their own previous decisions in this matter.  Judge Powers, in Roy’s opinion, is not blessing a granting of a variance; Minkoff is simply choosing one option that Judge Powers gave him as a possibility.  Roy handed out two more exhibits: a December 1997 survey of the Minkoff property which will be Exhibit D; and a letter which Mr. Roy stated was threatening written by Minkoff to Ruthkowski (Exhibit E).  Roy appealed to board members to deny the variance stating that Minkoff violated the goodwill of the board.  
Minkoff stated that he never said that the contractor was responsible; the contractor built the garage where Minkoff told him to with the exception of 11 inches.  Minkoff said he set the stakes himself and they were visible to everyone. Further, Minkoff said that he did indeed work in land development for the state and dealt with municipalities in platting and that drawings were not required by him in that position.  
Ford explained his map further and said it was difficult on paper to show if a building was going to be built into a hillside.  Ford stated that the variance request was consistent.  And that the mistake began with Couturier’s redrawing and a mistake in construction when Minkoff was absent.  Ford maintained that there was something different in this particular variance request – there is an easement that runs 62 feet along the side yard which demonstrates an encroachment because the other owner knew about the problem in setting a garage and said Minkoff could use 10 feet.  Ford maintained that everything was properly recommended to the board.  
Dennis Delaney stated that he was offended by Mr. Ford’s comments.  He claims that the Suskas always had to watch to make sure that there was access for Minkoff to get through to park and that the encroachment was a huge issue for them.  Delaney claimed that Minkoff has sued the Suskas to gain 40 feet of their property so that Minkoff could get into his three stall garage. Delaney claimed that Minkoff misstated the facts about the parking area and that the Suskas had no issue with the drawing showing the original location of the garage, but now Minkoff is suing Suska for forty feet of property.  Delaney stated that the garage was built in the winter months without a building permit and the trees that Minkoff claimed he wanted to save are now marked for cutting due to a proposed driveway. 

Ruthkowski asked the board to deny this variance claiming it was not the right option.  

Shawn McGrew claimed that the garage does affect the property to the east and said it seems presumptuous that the garage is built there when Minkoff has no access to it.  McGrew claimed that there was never meant to be a road access to those properties and an easement was granted after the homes were built. 

Houseman closed public comment at 8:10pm.

Township Attorney Wendling wanted the board to understand the law in this case and stated that it does make a difference where buildings are set.  He went on to say that under the East Bay Charter Township Zoning Ordinance, any additional structure built in the setback area would need a new variance even if one had been previously granted for an existing structure already located in the setback area.  Wendling reiterated that Judge Power’s order makes complete sense because the variance granted does not apply to the structure which was built.  Wendling pointed out that in Exhibit 9, Joint Order Concerning Motions dated March 21, 2008, Judge Power did not vacate the original variance.  Under the zoning ordinance the applicant is responsible for building the proposed structure in the location approved by the ZBA.  Judge Power found a narrow prescriptive easement in favor of Mr. Minkoff, but the order is not a final order yet.  Wendling stated that what was in front of the board right now was a brand new variance request and stated that things could be done to meet the zoning ordinance such as a smaller structure.  Wendling said that there may be some topographic issues, but that the most difficult issue for the board to contemplate was going to be whether or not the problem was self-created.  

The Board of Appeals then went through Findings of Fact as written by Attorney Wendling
GENERAL FINDINGS OF FACT

1.
The Board finds that the Applicant seeks a dimensional variance of 5.9’ from the required side yard setback of 10' for the Applicant’s property located in the Lakes Area (LA) zoning district and which is subject to the dimensional setback regulations set forth under section 405 of the East Bay Township Zoning Ordinance (see exhibits 2, 3, and 4). 

2.
The Board finds that the property at issue consists of a portion of Lot 4 and all of Lot 5 in the Plat of Pinehurst Resort, East Bay Township, Grand Traverse County, Michigan and has a property tax identification number of 28-03-590-005-00 (see exhibits 3 and 5).

3.
The Board finds that on June 18, 2003, the Applicant sought a 7' foot dimensional variance from the requirements for side yard setbacks in the LA zoning district to construct a three-car garage with a variance request being heard by the East Bay Township Zoning Board of Appeals on August 12, 2003 (see exhibit 6).

4.
The Board finds that on August 12, 2003 the East Bay Township Zoning Board of Appeals approved a lesser variance of 5' from the easterly side yard setback requirement of 10' under section 405 of the East Bay Township Zoning Ordinance (see exhibits 2 and 6).

5.
The Board finds that subsequent to the approval of this lesser variance than what was requested, the Applicant constructed the garage, but did so in a manner that resulted in a violation of the variance granted on August 12, 2003 as the garage was constructed 4'1.2" from the eastern side yard setback as revealed pursuant to an inspection of the property by the East Bay Township Zoning Administrator in August of 2004 (see exhibits 7 and 8).

6.
The Board finds that although not noted in the August 19, 2004 letter by the zoning administrator, the Applicant had also constructed the garage further west than what was originally proposed and approved by the Zoning Board of Appeals on August 12, 2003 (see exhibits 6, 8, 9 and 16). (4)

7.
The Board finds that in an attempt to cure the setback violation based upon the variance granted on August 12, 2003, the Applicant requested an additional variance of 1' on top of the 5' variance originally granted which would have resulted in a total variance of 6' into the 10' easterly side yard setback.  The application and request for this additional variance was filed on August 23, 2004 (see exhibit 10).

8.
The Board finds that on September 14, 2004, the Applicant’s request for the additional 1' variance was heard by the East Bay Township Zoning Board of Appeals.  As the minutes reflect, the Applicant acknowledged that his contractor made a mistake in the placement of the garage which resulted in the need for the additional variance.  The ZBA tabled the matter to allow the Applicant time to purchase additional land which would negate the need for the additional variance requested (see exhibit 11).

9.
The Board finds that on June 16, 2005, the Applicant applied for a third variance (variance request 7-05); seeking an additional 1'6" on top of the original 5' variance granted August 12, 2003.  This request incorporated an additional 6" due to the fact that the eaves on the garage as built encroached further into the side yard setback on the eastern side of the property (see exhibit 12).

10.
The Board finds that on June 28, 2005, the East Bay Township ZBA held a special meeting to decide the Applicant’s request for the additional variance of 1'6".  The Board rejected the request with board member Houseman commenting that the problem was self-created by “...placing the building in the wrong location.”  (See exhibit 13)

11.
The Board finds that subsequent to the denial of the variance on June 28, 2005, litigation ensued between the Applicant and his neighbor, William O. Suska, in the 13th Circuit Court under File No. 05-24590-CH.  This litigation resulted in a court order being entered by the Hon. Thomas G. Power dated March 21, 2008 which states in relevant part as follows:

IT IS FURTHER ORDER AND ADJUDGED that Plaintiff by virtue of the fact he built his garage at least 20 feet and possibly 31 feet from the location the Zoning Board of Appeals approved in August of 2003, that the 2003 Variance does not apply to Plaintiff’s garage as constructed. (See exhibit 14) 

12.
The Board finds that as a result of the court’s order dated March 21, 2008, Applicant’s garage is in violation of the side yard setback on the eastern side of Applicant’s property by encroaching at least 5.9' into the setback area resulting in the present request for the variance (see exhibits 2, 8, 9 and 14).


McAllister moved to approve the General Findings of Fact as presented and Studzinski seconded the motion.  Upon a roll call vote, the motion carried unanimously.


Chair Houseman called a recess at 8:35pm.


Chair Houseman reconvened the meeting at 8:42pm.

After discussion, the board decided on the following Findings of Fact:

SPECIFIC FINDINGS OF FACT UNDER THE EAST BAY TOWNSHIP

 ZONING ORDINANCE

The Board shall now review the standards and provide findings of fact under section 1007 of the East Bay Township Zoning Ordinance with respect to these standards:  

3.   VARIANCES: THE Board shall have the power to authorize, upon an appeal, specific variances from such requirements as lot area and width regulations, building height regulations, yard and depth regulations, and off-street parking and loading space requirements provided it finds that all of the Basic Conditions and any one of the Specific Conditions set forth herein can be satisfied.

a.   Basic Conditions: The Board shall find that a variance request meets all of the following conditions.

  
1.
The requested variance shall not be contrary to the public interest or to the intent and purpose of this Ordinance. 



A. 
The Board finds that the requested variance is not contrary to the public interest or the intent and purpose of this Ordinance as the accessory building is a use permitted by right under section 405(2) of the zoning ordinance.  Further, the use does not constitute a substantial compromise of the principles and standards contained in the dimensional regulations for the LA zoning district given the pie-shaped lot and narrow width of the southerly portion of the lot as well as the steep topography rising to the south-southwest.  (See exhibits 2, 4 and 5).




B.
The Board finds that this standard has been met.



2.
The requested variance shall not permit the establishment within a district of any use which is not permitted by right within that zone district, or any use or dimensional variance for which a special land use permit is required. 




A.
The Board finds that the variance does not permit a use otherwise not allowed by right within the LA zoning district.  Further, the variance does not permit a use which otherwise requires the issuance of a special land use permit. (See exhibit 2). 


B.
The Board finds that this standard has been met.



3.
The requested variance shall not cause a substantial adverse effect upon properties in the immediate vicinity or in the district in which the property of the Applicant is located.




A. 
The Board finds that the requested variance will not have a substantial, much less any, adverse impact upon neighboring properties in the immediate vicinity as the accessory building (garage) is otherwise a use by right within the LA zoning district and is characteristic of properties within the area. (See exhibits 1, 2, 4 and 5).


B.
The Board finds that this standard has been met. 



4.
The conditions or situations which necessitate the requested variance is not so general or of such recurrent nature as to make the formulation of a general regulation for such conditions reasonably practical.




A.
The Board finds that this standard is true as there is no need to amend the ordinance to change setbacks within the LA zoning district as most lots can conform to the dimensional requirements under the regulations contained in the ordinance.  As such, the narrowness of the Applicant’s lot at its southern end and the location of the existing shed on the property make it difficult to build an accessory building (garage) in a location other than what was initially proposed on August 12, 2003. (See exhibits 2, 4, 5 and 16).




B.
The Board finds that this standard has been met.



5.
The requested variance shall relate only to property that is under control of the Applicant.




A.
The Board finds that the requested variance only relates to the Applicant’s property. (See exhibits 2, 3, 4, 5, 8 and 9)




B.
The Board finds that this standard has been met.



6.
The requested variance shall not be necessitated by any self-created condition or action taken by the Applicant or property owner.




A.
The Board finds that the requested variance is clearly self-created by placing the garage on a location different from that authorized by this Board on August 12, 2003.  Further, The Board finds that the garage was built in a location different than originally represented to this Board and closer to the eastern side yard setback than originally authorized by this Board is clearly a problem created solely by the Applicant.  (See exhibits 2, 4, 5, 6, 7, 8, 9, 12, 13 and 14). 


B.
The Board finds that the requested variance in all respects is self-created in that the garage could have been constructed in a manner which would have complied completely with all the dimensional requirements for the Applicant’s property under the zoning ordinance in that the Applicant could have constructed the garage much closer to the home or constructed a garage in an area which eliminated the nonconforming shed.  Further, a garage could have been built which was smaller or otherwise located in an area which meets the requirements of the ordinance.  Nevertheless, the Board is cognizant of the original variance granted on August 12, 2003.  Any construction which encroached further than the variance granted on August 12, 2003 is solely a self-created issue on the part of the Applicant.  (See exhibits 2, 4, 5, 6, 7, 8, 9, 12, 13 and 14).




C.
The Board finds that this standard has not been met.



7.
There is no reasonable alternative location on the parcel for the proposed improvements for which a variance is sought where such alternative location would eliminate the need for the requested variance or reduce the extent of the condition(s) necessitating the variance. 




A.
The Board finds that the requested variance is clearly self-created by placing the garage on a location different from that authorized by this Board on August 12, 2003.  Further, The Board finds that the garage was built in a location different than originally represented to this Board and closer to the eastern side yard setback than originally authorized by this Board is clearly a problem created solely by the Applicant.  (See exhibits 2, 4, 5, 6, 7, 8, 9, 12, 13 and 14). 


B.
The Board finds that the requested variance in all respects is self-created in that the garage could have been constructed in a manner which would have complied completely with all the dimensional requirements for the Applicant’s property under the zoning ordinance in that the Applicant could have constructed the garage much closer to the home or constructed a garage in an area which eliminated the nonconforming shed.  Further, a garage could have been built which was smaller or otherwise located in an area which meets the requirements of the ordinance.  Nevertheless, the Board is cognizant of the original variance granted on August 12, 2003.  Any construction which encroached further than the variance granted on August 12, 2003 is solely a self-created issue on the part of the Applicant.  (See exhibits 2, 4, 5, 6, 7, 8, 9, 12, 13 and 14).




C.
The Board finds that this standard has not been met.
DECISION

Motion by Hentschel, seconded by McAllister, which based upon the General Findings of Fact, the Specific 

Findings of Fact, and the application of the ordinance, the East Bay Township Zoning Board of Appeals hereby 

denies the requested dimensional variance. 

Aye: Upon roll call vote, the motion passed unanimously.

Nay: None

MOTION CARRIED.


8. 
Reports.

A. Township Board.  No report
B.   Planning Commission. No report
   
9.  
Adjournment. Houseman adjourned the meeting at 9:16pm.
Anne Wendling, recording Secretary 
