EAST BAY CHARTER TOWNSHIP ZONING BOARD OF APPEALS

REGULAR MEETING DECEMBER 11, 2007
 

 

Present - Dave Houseman, Pete Hembrough, Ted Hentschel, Dale McAllister, Carl Studzinski

Also present – Peter Wendling, Township Attorney, Leslie Couturier, DZA, and Bob Perry, Zoning Inspector

There were no guests in attendance.
 

Chairman Houseman called the meeting to order at 6:35pm.

 

Roll call was taken and a quorum was present.

 

No conflicts of interest were reported.
 

A motion was made by McAllister to approve the agenda, seconded by Studzinski.  Motion carried unanimously.

 

McAllister moved to approve the minutes of both the September 11, 2007 regular meeting and the minutes of the September 11, 2007 site meeting, supported by Studzinski.  Motion carried unanimously.

 

Public Input (other than agenda items) – There was none offered as there was no public present.
 

New Business
Zoning Interpretation 1-07; Leslie Couturier, DZA.
This hearing is a request for an interpretation concerning whether or not the definition of Structure under Article XIV, Section 1420 includes as part of the definition, structures which can be moved as a result of having wheels or skids, the ability to have wheels and skids installed, or which with some modification, can otherwise be moved.

Couturier gave a brief overview as to what had caused the request for the interpretation; a resident had erected two (2) 18’ x 20’ carports on his property without obtaining permits.  When asked, the resident came to the township and submitted an application for a Land Use Permit.  The permit was denied as the carports were located within the road right of way.

The resident contends that since the carports are/or can be placed on wheels they should not be deemed permanent and therefore should not require a permit nor should setback regulations apply.    
Couturier also informed the board that now and in the past, the Zoning Office requires a land use permit for any structure 10’ x 10’ or larger (this includes sheds on skids as well as carports).  Additionally, required setbacks must be adhered to.

Attorney Wendling reviewed his memorandum dated 12/04/2007. (attached)  Wendling instructed the Board that the ZBA’s task is to interpret and review the definition of structure under the East Bay Township Zoning Ordinance.  At issue is whether or not structures which can be readily moved as a result of attached wheels, skids or similar devices are still considered structures under the zoning ordinance and subject to the zoning ordinance’s dimensional and use regulations.
Board discussion ensued with questions to Couturier and Wendling.  Chairman Houseman opened the public hearing at 7:07pm, hearing none the public hearing was closed. 

A motion was made by Hembrough and seconded by Studzinski, as follows: Based upon the past history of the township as represented by the deputy zoning administrator that moveable garden sheds have always been required to obtain zoning permits and, given the fact that the zoning ordinance considers mobile homes to be structures which by definition under the ordinance are designed to be, and in fact can be moved from one spot on a given parcel to another spot on the same parcel, and given that section 803 of the zoning ordinance requires that a land use permit be issued before any building or other structure of 100 square feet or greater can be erected, the definition of structure under the zoning ordinance includes buildings or accessory buildings that are on wheels or skids or which can have wheels and skids easily installed as such structures require a permanent location on the ground in order to be used regardless of the fact that such location can be changed to a different location on the same parcel.  The motion passed unanimously.
Consensus of the Board was to request that the Planning Commission review the existing definition of “Structure” and to consider an amendment to strengthen and clarify the definition.  Further, the ZBA provides the following example for the Planning Commission’s use in the amendment process.

Structure: Anything constructed, placed or erected on the ground, or attached to something already existing on the ground, with or without durable foundation, whether temporary or permanent.
Hentschel gave a Planning Commission report.

Chairman Houseman adjourned the meeting at 7:15pm
       

Leslie Couturier
Recording Secretary
M E M O R A N D U M

TO:

East Bay Township Zoning Board of Appeals

FROM:
Peter R. Wendling

DATE:
December 4, 2007

SUBJECT:
Ordinance interpretation, rules of statutory construction

The ZBA’s task is to interpret and review the definition of structure under the East Bay Township Zoning Ordinance.  At issue is whether or not structures which can be readily moved as a result of attached wheels, skids or similar devices are still considered structures under the zoning ordinance and subject to the zoning ordinance’s dimensional and use regulations.  The current definition under the ordinance is as follows:

STRUCTURE: Anything constructed or erected, the use of which requires more or less permanent location on the ground or attached to something have permanent location on the ground, including, but without limiting the generality of the foregoing; advertising signs, billboards, backstops for tennis courts and pergolas.

Article XIV of the East Bay Township Zoning Ordinance provides for rules applying to text in the definitions section.  Subsection 7 states “any word or term not interpreted or defined by this Article shall be used with a meaning of common or standard utilization”.  This means for individual words, a review of an ordinary, but recognized dictionary definition can be used to assist in interpreting words.  However, the duty goes beyond simply opening up a dictionary.  Zoning ordinances are statutes, just the same as any state or federal law.  Therefore, the rules of statutory construction that apply to ordinances are the same with respect to a state or federal statute.  If reasonable minds can differ regarding the meaning of a statute, then construction by a judge is appropriate.  In the same manner, if reasonable minds can differ regarding the meaning of an ordinance, the ZBA has the authority under Article X, section 1007(2) to interpret the ordinance in such a way as to carry out the intent and purpose of the zoning ordinance.  When a court reviews a state statute, its first task is to read statutes in their entirety and give meaning to the problem section in order to produce, if possible, a harmonious and consistent meaning as to the whole act from which the statute came.  Under this rule of statutory construction, ambiguous statutes are interpreted as a whole and are construed so as to give effect to each provision to produce a harmonious and consistent result.  This applies to the interpretation of zoning ordinances as well. (See Fremont Township v McGarvie, 164 Mich App 611, 615 (1987).)  In cases of ambiguity in municipal zoning ordinances, where construction has been applied in the same manner over an extended period of time by the officer charged with the administration of the ordinance, that construction should be accorded great weight in determining the meaning of the ordinance.  (See Macenas v Village of Michiana, 433 Mich 380, 398, 1989).)  Thus, the history of administration and enforcement with respect to the zoning ordinance applying to structures, whether mobile or not, is critical for the board of appeals to analyze.  

Linguistically, the way to approach this definition is to start by picking apart key words and phrases.  For example, the term “more or less” in the definition generally means in most dictionaries “imprecise, but fairly close to correct”.  However, secondary definitions also show the term to mean “to a small degree or extent”.  The word “permanent” has definitional meanings which include “continuing or enduring without marked change in status or condition or place”.   The word “permanent” is an adjective that qualifies the noun “location”.  Does “permanent location” mean a specific spot on a specific parcel under the ordinance? Or does “permanent location” mean that the structure must either have some location, wherever that may be at any given time, on the ground or be attached to something which also requires a permanent location on the ground, but not necessarily on a specific portion of the ground?  

Other guidelines with respect to this issue can be found in your ordinance.  For example, the definition of “mobile home” under section 1414 means a “...movable or portable dwelling constructed to be towed on its chassis and designed for permanent year round living as a single family dwelling”.  Considering this definition, the ordinance clearly regulates a type of structure which is mobile in nature yet requires a permanent location on the ground.  No one doubts the ability to take a mobile home from one site and move it to another or even to move it from its existing site to another site on the same property.

As you can see from this outline, reviewing the definition and interpreting its application to mobile structures requires the following: a comprehensive review of the zoning ordinance as a whole, the past history of the ordinance’s application and enforcement with respect to a structure which is mobile, and a review of a recognized dictionary of words and phrases to determine ordinary meaning.
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